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SPECHT V. NETSCAPE COMMUNICATIONS CORP. 
United States Court of Appeals for the Second Circuit 

306 F.3d 17 (2d Cir. 2002) 

 

SOTOMAYOR, Circuit Judge. 

 

 This is an appeal from a judgment of the Southern District of New York denying a motion 

by defendants-appellants Netscape Communications Corporation and its corporate parent, 

America Online, Inc. (collectively, “defendants” or “Netscape”), to compel arbitration and to stay 

court proceedings.  In order to resolve the central question of arbitrability presented here, we must 

address issues of contract formation in cyberspace.  Principally, we are asked to determine whether 

plaintiffs-appellees (“plaintiffs”), by acting upon defendants’ invitation to download free software 

made available on defendants’ webpage, agreed to be bound by the software’s license terms (which 

included the arbitration clause at issue), even though plaintiffs could not have learned of the 

existence of those terms unless, prior to executing the download, they had scrolled down the 

webpage to a screen located below the download button.  We agree with the district court that a 

reasonably prudent Internet user in circumstances such as these would not have known or learned 

of the existence of the license terms before responding to defendants’ invitation to download the 

free software, and that defendants therefore did not provide reasonable notice of the license terms.  

In consequence, plaintiffs’ bare act of downloading the software did not unambiguously manifest 

assent to the arbitration provision contained in the license terms. * * *  

 

BACKGROUND 

 

* * * 

 

 In the time period relevant to this litigation, Netscape offered on its website various 

software programs, including Communicator and SmartDownload, which visitors to the site were 

invited to obtain free of charge.  It is undisputed that five of the six named plaintiffs—Michael 

Fagan, John Gibson, Mark Gruber, Sean Kelly, and Sherry Weindorf—downloaded 

Communicator from the Netscape website.  These plaintiffs acknowledge that when they 

proceeded to initiate installation of Communicator, they were automatically shown a scrollable 

text of that program’s license agreement and were not permitted to complete the installation until 

they had clicked on a “Yes” button to indicate that they accepted all the license terms.  If a user 

attempted to install Communicator without clicking “Yes,” the installation would be aborted.  All 

five named user plaintiffs expressly agreed to Communicator’s license terms by clicking “Yes.”  

The Communicator license agreement that these plaintiffs saw made no mention of 

SmartDownload or other plug-in programs, and stated that “[t]hese terms apply to Netscape 

Communicator and Netscape Navigator” and that “all disputes relating to this Agreement 

(excepting any dispute relating to intellectual property rights)” are subject to “binding arbitration 

in Santa Clara County, California.” * * *  

 

 The signal difference between downloading Communicator and downloading 

SmartDownload was that no clickwrap presentation accompanied the latter operation.  Instead, 

once plaintiffs * * * had clicked on the “Download” button located at or near the bottom of their 

screen, and the downloading of SmartDownload was complete, these plaintiffs encountered no 
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further information about the plug-in program or the existence of license terms governing its use.  

The sole reference to SmartDownload’s license terms on the “SmartDownload Communicator” 

webpage was located in text that would have become visible to plaintiffs only if they had scrolled 

down to the next screen. 

 

 Had plaintiffs scrolled down instead of acting on defendants’ invitation to click on the 

“Download” button, they would have encountered the following invitation:  “Please review and 

agree to the terms of the Netscape SmartDownload software license agreement before 

downloading and using the software.”  * * * 

 

 In sum, plaintiffs Gibson, Gruber, Kelly, and Weindorf allege that the process of obtaining 

SmartDownload contrasted sharply with that of obtaining Communicator.  Having selected 

SmartDownload, they were required neither to express unambiguous assent to that program’s 

license agreement nor even to view the license terms or become aware of their existence before 

proceeding with the invited download of the free plug-in program.  Moreover, once these plaintiffs 

had initiated the download, the existence of SmartDownload’s license terms was not mentioned 

while the software was running or at any later point in plaintiffs’ experience of the product. 

 

 Even for a user who, unlike plaintiffs, did happen to scroll down past the download button, 

SmartDownload’s license terms would not have been immediately displayed in the manner of 

Communicator’s clickwrapped terms.  Instead, if such a user had seen the notice of 

SmartDownload’s terms and then clicked on the underlined invitation to review and agree to the 

terms, a hypertext link would have taken the user to a separate webpage entitled “License & 

Support Agreements.”  The first paragraph on this page read, in pertinent part:  

 

The use of each Netscape software product is governed by a license agreement.  

You must read and agree to the license agreement terms BEFORE acquiring a 

product.  Please click on the appropriate link below to review the current license 

agreement for the product of interest to you before acquisition.  For products 

available for download, you must read and agree to the license agreement terms 

BEFORE you install the software.  If you do not agree to the license terms, do not 

download, install or use the software. 

 

 Below this paragraph appeared a list of license agreements, the first of which was “License 

Agreement for Netscape Navigator and Netscape Communicator Product Family (Netscape 

Navigator, Netscape Communicator and Netscape SmartDownload).”  If the user clicked on that 

link, he or she would be taken to yet another webpage that contained the full text of a license 

agreement that was identical in every respect to the Communicator license agreement except that 

it stated that its “terms apply to Netscape Communicator, Netscape Navigator, and Netscape 

SmartDownload.”  The license agreement granted the user a nonexclusive license to use and 

reproduce the software, subject to certain terms:  

 

BY CLICKING THE ACCEPTANCE BUTTON OR INSTALLING OR USING 

NETSCAPE COMMUNICATOR, NETSCAPE NAVIGATOR, OR NETSCAPE 

SMARTDOWNLOAD SOFTWARE (THE “PRODUCT”), THE INDIVIDUAL 

OR ENTITY LICENSING THE PRODUCT (“LICENSEE”) IS CONSENTING 
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TO BE BOUND BY AND IS BECOMING A PARTY TO THIS AGREEMENT.  

IF LICENSEE DOES NOT AGREE TO ALL OF THE TERMS OF THIS 

AGREEMENT, THE BUTTON INDICATING NON-ACCEPTANCE MUST BE 

SELECTED, AND LICENSEE MUST NOT INSTALL OR USE THE 

SOFTWARE. 

 

Among the license terms was a provision requiring virtually all disputes relating to the agreement 

to be submitted to arbitration:  

 

Unless otherwise agreed in writing, all disputes relating to this Agreement 

(excepting any dispute relating to intellectual property rights) shall be subject to 

final and binding arbitration in Santa Clara County, California, under the auspices 

of JAMS/EndDispute, with the losing party paying all costs of arbitration. 

 

* * * 

 

DISCUSSION 

 

 The [Federal Arbitration Act (FAA)] provides that a “written provision in any . . . contract 

evidencing a transaction involving commerce to settle by arbitration a controversy thereafter 

arising out of such contract or transaction . . . shall be valid, irrevocable, and enforceable, save 

upon such grounds as exist at law or in equity for the revocation of any contract.” 9 U.S.C. § 2.  It 

is well settled that a court may not compel arbitration until it has resolved “the question of the very 

existence” of the contract embodying the arbitration clause.  “[A]rbitration is a matter of contract 

and a party cannot be required to submit to arbitration any dispute which he has not agreed so to 

submit.”  AT & T Techs., Inc. v. Communications Workers of Am., 475 U.S. 643, 648 (1986) 

(quotation marks omitted). * * *  

 

 Whether governed by the common law or by Article 2 of the Uniform Commercial Code 

(“UCC”), a transaction, in order to be a contract, requires a manifestation of agreement between 

the parties.  Mutual manifestation of assent, whether by written or spoken word or by conduct, is 

the touchstone of contract.  Although an onlooker observing the disputed transactions in this case 

would have seen each of the user plaintiffs click on the SmartDownload “Download” button, a 

consumer’s clicking on a download button does not communicate assent to contractual terms if the 

offer did not make clear to the consumer that clicking on the download button would signify assent 

to those terms.  California’s common law is clear that “an offeree, regardless of apparent 

manifestation of his consent, is not bound by inconspicuous contractual provisions of which he is 

unaware, contained in a document whose contractual nature is not obvious.”  Windsor Mills, Inc. 

v. Collins & Aikman Corp., 25 Cal. App. 3d 987, 992 (1972). 

 

 Arbitration agreements are no exception to the requirement of manifestation of assent. * * 

* Clarity and conspicuousness of arbitration terms are important in securing informed assent.  * * 

* Thus, California contract law measures assent by an objective standard that takes into account 

both what the offeree said, wrote, or did and the transactional context in which the offeree 

verbalized or acted. 
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 Defendants argue that plaintiffs must be held to a standard of reasonable prudence and that, 

because notice of the existence of SmartDownload license terms was on the next scrollable screen, 

plaintiffs were on “inquiry notice” of those terms.  We disagree with the proposition that a 

reasonably prudent offeree in plaintiffs’ position would necessarily have known or learned of the 

existence of the SmartDownload license agreement prior to acting, so that plaintiffs may be held 

to have assented to that agreement with constructive notice of its terms.  It is true that “[a] party 

cannot avoid the terms of a contract on the ground that he or she failed to read it before signing.”  

Marin Storage & Trucking, Inc. v. Benco Trucking & Eng’g, Inc., 107 Cal. Rptr. 2d 645, 651 (Cal. 

App. 1st Dist. 2001).  But courts are quick to add:  “An exception to this general rule exists when 

the writing does not appear to be a contract and the terms are not called to the attention of the 

recipient.  In such a case, no contract is formed with respect to the undisclosed term.”  Id. 

 

 Most of the cases cited by defendants in support of their inquiry-notice argument are drawn 

from the world of paper contracting. * * *  [R]eceipt of a physical document containing contract 

terms or notice thereof is frequently deemed, in the world of paper transactions, a sufficient 

circumstance to place the offeree on inquiry notice of those terms. * * * These principles apply 

equally to the emergent world of online product delivery, pop-up screens, hyperlinked pages, 

clickwrap licensing, scrollable documents, and urgent admonitions to “Download Now!”.  What 

plaintiffs saw when they were being invited by defendants to download this fast, free plug-in called 

SmartDownload was a screen containing praise for the product and, at the very bottom of the 

screen, a “Download” button.  Defendants argue that under the principles set forth in the cases 

cited above, a “fair and prudent person using ordinary care” would have been on inquiry notice of 

SmartDownload’s license terms.  

 

 We are not persuaded that a reasonably prudent offeree in these circumstances would have 

known of the existence of license terms.  Plaintiffs were responding to an offer that did not carry 

an immediately visible notice of the existence of license terms or require unambiguous 

manifestation of assent to those terms.  * * * Moreover, the fact that, given the position of the 

scroll bar on their computer screens, plaintiffs may have been aware that an unexplored portion of 

the Netscape webpage remained below the download button does not mean that they reasonably 

should have concluded that this portion contained a notice of license terms.  In their deposition 

testimony, plaintiffs variously stated that they used the scroll bar “[o]nly if there is something that 

I feel I need to see that is on—that is off the page,” or that the elevated position of the scroll bar 

suggested the presence of “mere[] formalities, standard lower banner links” or “that the page is 

bigger than what I can see.”  * * * 

 

 We conclude that in circumstances such as these, where consumers are urged to download 

free software at the immediate click of a button, a reference to the existence of license terms on a 

submerged screen is not sufficient to place consumers on inquiry or constructive notice of those 

terms. * * *   Internet users may have, as defendants put it, “as much time as they need[]” to scroll 

through multiple screens on a webpage, but there is no reason to assume that viewers will scroll 

down to subsequent screens simply because screens are there.  When products are “free” and users 

are invited to download them in the absence of reasonably conspicuous notice that they are about 

to bind themselves to contract terms, the transactional circumstances cannot be fully analogized to 

those in the paper world of arm’s-length bargaining. * * * 
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 After reviewing the California common law and other relevant legal authority, we conclude 

that under the circumstances here, plaintiffs’ downloading of SmartDownload did not constitute 

acceptance of defendants’ license terms.  Reasonably conspicuous notice of the existence of 

contract terms and unambiguous manifestation of assent to those terms by consumers are essential 

if electronic bargaining is to have integrity and credibility.  We hold that a reasonably prudent 

offeree in plaintiffs’ position would not have known or learned, prior to acting on the invitation to 

download, of the reference to SmartDownload’s license terms hidden below the “Download” 

button on the next screen.  We affirm the district court’s conclusion that the user plaintiffs * * * 

are not bound by the arbitration clause contained in those terms. 


