JACOB & YOUNGS, INC. v. KENT
New York Court of Appeals
230 N.Y. 239, 129 N.E. 889 (1921)
CARDOZO, J. McLAUGHLIN, J. (dissenting). HISCOCK, Ch. J., HOGAN and CRANE, JJ.,
concur with CARDOZO, J.; POUND and ANDREWS, JJ., concur with McLAUGHLIN, J.
CARDOZO, J.
The plaintiff built a country residence for the defendant at a cost of upwards of $ 77,000,
and now sues to recover a balance of $ 3,483.46, remaining unpaid. The work of construction
ceased in June, 1914, and the defendant then began to occupy the dwelling. There was no
complaint of defective performance until March, 1915. One of the specifications for the plumbing
work provides that "all wrought iron pipe must be well galvanized, lap welded pipe of the grade
known as 'standard pipe' of Reading manufacture." The defendant learned in March, 1915, that
some of the pipe, instead of being made in Reading, was the product of other factories. The plaintiff
was accordingly directed by the architect to do the work anew. The plumbing was then encased
within the walls except in a few places where it had to be exposed. Obedience to the order meant
more than the substitution of other pipe. It meant the demolition at great expense of substantial
parts of the completed structure. The plaintiff left the work untouched, and asked for a certificate
that the final payment was due. Refusal of the certificate was followed by this suit.
The evidence sustains a finding that the omission of the prescribed brand of pipe was
neither fraudulent nor willful. It was the result of the oversight and inattention of the plaintiff's
subcontractor. Reading pipe is distinguished from Cohoes pipe and other brands only by the name
of the manufacturer stamped upon it at intervals of between six and seven feet. Even the
defendant's architect, though he inspected the pipe upon arrival, failed to notice the discrepancy.
The plaintiff tried to show that the brands installed, though made by other manufacturers, were the
same in quality, in appearance, in market value and in cost as the brand stated in the contract--that
they were, indeed, the same thing, though manufactured in another place. The evidence was
excluded, and a verdict directed for the defendant. The Appellate Division reversed, and granted a
new trial.
We think the evidence, if admitted, would have supplied some basis for the inference that
the defect was insignificant in its relation to the project. The courts never say that one who makes
a contract fills the measure of his duty by less than full performance. They do say, however, that
an omission, both trivial and innocent, will sometimes be atoned for by allowance of the resulting
damage, and will not always be the breach of a condition to be followed by a forfeiture ( Spence
v. Ham, 163 N. Y. 220; Woodward v. Fuller, 80 N. Y. 312; Glacius v. Black, 67 N. Y. 563, 566;
Bowen v. Kimbell, 203 Mass. 364, 370). The distinction is akin to that between dependent and
independent promises, or between promises and conditions (Anson on Contracts [Corbin's ed.],
sec. 367; 2 Williston on Contracts, sec. 842). Some promises are so plainly independent that they
can never by fair construction be conditions of one another. ( Rosenthal Paper Co. v. Nat. Folding
Box & Paper Co., 226 N. Y. 313; Bogardus v. N. Y. Life Ins. Co., 101 N. Y. 328). Others are so
plainly dependent that they must always be conditions. Others, though dependent and thus
conditions when there is departure in point of substance, will be viewed as independent and
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collateral when the departure is insignificant (2 Williston on Contracts, secs. 841, 842; Eastern
Forge Co. v. Corbin, 182 Mass. 590, 592; Robinson v. Mollett, L. R., 7 Eng. & Ir. App. 802, 814;
Miller v. Benjamin, 142 N. Y. 613). Considerations partly of justice and partly of presumable
intention are to tell us whether this or that promise shall be placed in one class or in another. The
simple and the uniform will call for different remedies from the multifarious and the intricate. The
margin of departure within the range of normal expectation upon a sale of common chattels will
vary from the margin to be expected upon a contract for the construction of a mansion or a
"skyscraper." There will be harshness sometimes and oppression in the implication of a condition
when the thing upon which labor has been expended is incapable of surrender because united to
the land, and equity and reason in the implication of a like condition when the subject-matter, if
defective, is in shape to be returned. From the conclusion that promises may not be treated as
dependent to the extent of their uttermost minutiae without a sacrifice of justice, the progress is a
short one to the conclusion that they may not be so treated without a perversion of intention.
Intention not otherwise revealed may be presumed to hold in contemplation the reasonable and
probable. If something else is in view, it must not be left to implication. There will be no
assumption of a purpose to visit venial faults with oppressive retribution.
Those who think more of symmetry and logic in the development of legal rules than of
practical adaptation to the attainment of a just result will be troubled by a classification where the
lines of division are so wavering and blurred. Something, doubtless, may be said on the score of
consistency and certainty in favor of a stricter standard. The courts have balanced such
considerations against those of equity and fairness, and found the latter to be the weightier. The
decisions in this state commit us to the liberal view, which is making its way, nowadays, in
jurisdictions slow to welcome it ( Dakin & Co. v. Lee, 1916, 1 K. B. 566, 579). Where the line is
to be drawn between the important and the trivial cannot be settled by a formula. "In the nature of
the case precise boundaries are impossible" (2 Williston on Contracts, sec. 841). The same
omission may take on one aspect or another according to its setting. Substitution of equivalents
may not have the same significance in fields of art on the one side and in those of mere utility on
the other. Nowhere will change be tolerated, however, if it is so dominant or pervasive as in any
real or substantial measure to frustrate the purpose of the contract ( Crouch v. Gutmann, 134 N.
Y. 45, 51). There is no general license to install whatever, in the builder's judgment, may be
regarded as "just as good" ( Easthampton L. & C. Co., Ltd., v. Worthington, 186 N. Y. 407, 412).
The question is one of degree, to be answered, if there is doubt, by the triers of the facts (Crouch
v. Gutmann; Woodward v. Fuller, supra), and, if the inferences are certain, by the judges of the
law ( Easthampton L. & C. Co., Ltd., v. Worthington, supra). We must weigh the purpose to be
served, the desire to be gratified, the excuse for deviation from the letter, the cruelty of enforced
adherence. Then only can we tell whether literal fulfilment is to be implied by law as a condition.
This is not to say that the parties are not free by apt and certain words to effectuate a purpose that
performance of every term shall be a condition of recovery. That question is not here. This is
merely to say that the law will be slow to impute the purpose, in the silence of the parties, where
the significance of the default is grievously out of proportion to the oppression of the forfeiture.
The willful transgressor must accept the penalty of his transgression ( Schultze v. Goodstein, 180
N. Y. 248, 251; Desmond-Dunne Co. v. Friedman-Doscher Co., 162 N. Y. 486, 490). For him
there is no occasion to mitigate the rigor of implied conditions. The transgressor whose default is
unintentional and trivial may hope for mercy if he will offer atonement for his wrong (Spence v.
Ham, supra).
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In the circumstances of this case, we think the measure of the allowance is not the cost of
replacement, which would be great, but the difference in value, which would be either nominal or
nothing. Some of the exposed sections might perhaps have been replaced at moderate expense.
The defendant did not limit his demand to them, but treated the plumbing as a unit to be
corrected from cellar to roof. In point of fact, the plaintiff never reached the stage at which
evidence of the extent of the allowance became necessary. The trial court had excluded evidence
that the defect was unsubstantial, and in view of that ruling there was no occasion for the plaintiff
to go farther with an offer of proof. We think, however, that the offer, if it had been made, would
not of necessity have been defective because directed to difference in value. It is true that in most
cases the cost of replacement is the measure (Spence v. Ham, supra). The owner is entitled to the
money which will permit him to complete, unless the cost of completion is grossly and unfairly
out of proportion to the good to be attained. When that is true, the measure is the difference in
value. Specifications call, let us say, for a foundation built of granite quarried in Vermont. On the
completion of the building, the owner learns that through the blunder of a subcontractor part of the
foundation has been built of granite of the same quality quarried in New Hampshire. The measure
of allowance is not the cost of reconstruction. "There may be omissions of that which could not
afterwards be supplied exactly as called for by the contract without taking down the building to its
foundations, and at the same time the omission may not affect the value of the building for use or
otherwise, except so slightly as to be hardly appreciable" ( Handy v. Bliss, 204 Mass. 513, 519.
Cf. Foeller v. Heintz, 137 Wis. 169, 178; Oberlies v. Bullinger, 132 N. Y. 598, 601; 2 Williston
on Contracts, sec. 805, p. 1541). The rule that gives a remedy in cases of substantial performance
with compensation for defects of trivial or inappreciable importance, has been developed by the
courts as an instrument of justice. The measure of the allowance must be shaped to the same end.
The order should be affirmed, and judgment absolute directed in favor of the plaintiff upon
the stipulation, with costs in all courts.
McLAUGHLIN, J. (dissenting).
I dissent. The plaintiff did not perform its contract. Its failure to do so was either intentional
or due to gross neglect which, under the uncontradicted facts, amounted to the same thing, nor did
it make any proof of the cost of compliance, where compliance was possible.
Under its contract it obligated itself to use in the plumbing only pipe (between 2,000 and
2,500 feet) made by the Reading Manufacturing Company. The first pipe delivered was about
1,000 feet and the plaintiff's superintendent then called the attention of the foreman of the
subcontractor, who was doing the plumbing, to the fact that the specifications annexed to the
contract required all pipe used in the plumbing to be of the Reading Manufacturing Company.
They then examined it for the purpose of ascertaining whether this delivery was of that
manufacture and found it was. Thereafter, as pipe was required in the progress of the work, the
foreman of the subcontractor would leave word at its shop that he wanted a specified number of
feet of pipe, without in any way indicating of what manufacture. Pipe would thereafter be delivered
and installed in the building, without any examination whatever. Indeed, no examination, so far as
appears, was made by the plaintiff, the subcontractor, defendant's architect, or any one else, of any
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of the pipe except the first delivery, until after the building had been completed. Plaintiff's architect
then refused to give the certificate of completion, upon which the final payment depended, because
all of the pipe used in the plumbing was not of the kind called for by the contract.
After such refusal, the subcontractor removed the covering or insulation from about 900
feet of pipe which was exposed in the basement, cellar and attic, and all but 70 feet was found to
have been manufactured, not by the Reading Company, but by other manufacturers, some by the
Cohoes Rolling Mill Company, some by the National Steel Works, some by the South Chester
Tubing Company, and some which bore no manufacturer's mark at all. The balance of the pipe had
been so installed in the building that an inspection of it could not be had without demolishing, in
part at least, the building itself.
I am of the opinion the trial court was right in directing a verdict for the defendant. The
plaintiff agreed that all the pipe used should be of the Reading Manufacturing Company. Only
about two-fifths of it, so far as appears, was of that kind. If more were used, then the burden of
proving that fact was upon the plaintiff, which it could easily have done, since it knew where the
pipe was obtained. The question of substantial performance of a contract of the character of the
one under consideration depends in no small degree upon the good faith of the contractor. If the
plaintiff had intended to, and had complied with the terms of the contract except as to minor
omissions, due to inadvertence, then he might be allowed to recover the contract price, less the
amount necessary to fully compensate the defendant for damages caused by such omissions. (
Woodward v. Fuller, 80 N. Y. 312; Nolan v. Whitney, 88 N. Y. 648.) But that is not this case. It
installed between 2,000 and 2,500 feet of pipe, of which only 1,000 feet at most complied with the
contract. No explanation was given why pipe called for by the contract was not used, nor was any
effort made to show what it would cost to remove the pipe of other manufacturers and install that
of the Reading Manufacturing Company. The defendant had a right to contract for what he wanted.
He had a right before making payment to get what the contract called for. It is no answer to this
suggestion to say that the pipe put in was just as good as that made by the Reading Manufacturing
Company, or that the difference in value between such pipe and the pipe made by the Reading
Manufacturing Company would be either "nominal or nothing." Defendant contracted for pipe
made by the Reading Manufacturing Company. What his reason was for requiring this kind of pipe
is of no importance. He wanted that and was entitled to it. It may have been a mere whim on his
part, but even so, he had a right to this kind of pipe, regardless of whether some other kind,
according to the opinion of the contractor or experts, would have been "just as good, better, or
done just as well." He agreed to pay only upon condition that the pipe installed were made by that
company and he ought not to be compelled to pay unless that condition be performed. ( Schultze
v. Goodstein, 180 N. Y. 248; Spence v. Ham, supra;Steel S. & E. C. Co. v. Stock, 225 N. Y. 173;
Van Clief v. Van Vechten, 130 N. Y. 571; Glacius v. Black, 50 N. Y. 145; Smith v. Brady, 17 N.
Y. 173, and authorities cited on p. 185.) The rule, therefore, of substantial performance, with
damages for unsubstantial omissions, has no application. ( Crouch v. Gutmann, 134 N. Y. 45;
Spence v. Ham, 163 N. Y. 220.)
What was said by this court in Smith v. Brady (supra) is quite applicable here: "I suppose
it will be conceded that everyone has a right to build his house, his cottage or his store after such
a model and in such style as shall best accord with his notions of utility or be most agreeable to
his fancy. The specifications of the contract become the law between the parties until voluntarily
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changed. If the owner prefers a plain and simple Doric column, and has so provided in the
agreement, the contractor has no right to put in its place the more costly and elegant Corinthian. If
the owner, having regard to strength and durability, has contracted for walls of specified materials
to be laid in a particular manner, or for a given number of joists and beams, the builder has no right
to substitute his own judgment or that of others. Having departed from the agreement, if
performance has not been waived by the other party, the law will not allow him to allege that he
has made as good a building as the one he engaged to erect. He can demand payment only upon
and according to the terms of his contract, and if the conditions on which payment is due have not
been performed, then the right to demand it does not exist. To hold a different doctrine would be
simply to make another contract, and would be giving to parties an encouragement to violate their
engagements, which the just policy of the law does not permit." (p. 186.)
I am of the opinion the trial court did not err in ruling on the admission of evidence or in
directing a verdict for the defendant.
For the foregoing reasons I think the judgment of the Appellate Division should be reversed
and the judgment of the Trial Term affirmed.
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